/I\\IFH LBank
San Francisco

October 31, 2008

BY FEDERAL EXPRESS AND E-MAIL

Alfred M. Pollard, General Counsel (OFHEO) and
Christopher Curus, General Counsel (FHFB)
Federal Housing Finance Agency

1700 G Street, N.W.

Washington, DC 20552

Attention: Comments/RIN 2590-AA08

RE:  Federal Housing Finance Agency Interim Final Rule with Request for Comments:
Golden Parachute Payments; RIN 2590-AA08.

Gentlemen:

The Federal Home Loan Bank of San Francisco (“the Bank”) appreciates the opportunity to
comment on the interim fmal regulation of the Federal Housing Finance Agency (“Finance Agency”)
addressing golden parachute payments (73 FR 53356) (“Interim Rule”), which implements Section
1114 of the Housing and Economic Recovery Act of 2008 (“HERA”). The Bank offers the
following comments, which seek (A) clarification of the types of payments that fall within the scope
of prohibited golden parachute payments, and (B) clarification that FHLBank members and
Affordable Housing Program (“AHP”) participants are not “entity-affiliated parties.”

A. Definition of “Golden Parachute Payment”

1. Specify what constitutes a “bona fide deferred compensation plan or arrangement:”
The final rule should describe bona fide deferred compensation plans that are now permissible, while
reserving the Director’s authority to authorize additional deferred compensation plans and
arrangements by future order or regulation. We believe the Federal Deposit Insurance Corporation
(“FDIC”) definition of “bona fide deferred compensation plan or arrangement” at 12 C.F.R.
Part 359.1(d) (attached as Exhibit A) provides a generally good model and was promulgated based on
statutory language almost 1dentical to HERA’s. We note, however, that the FDIC regulations do not
exclude changes to such plans occurring within one year prior to an institution entering a “troubled
condidon” if the effect of the changes is to increase benefits payable. We suggest the final rule allow
for the case-by-case review by the Director of such changes rather than a per se rule prohibiting them.
At a minimum, the final rule should specify that all benefits and compensation earned or accrued as
of the date of the final rule, under existing bona fide deferred compensation plans and arrangements
(as defined in the FDIC regulations), are either excluded from the requirements of the rule or are
deemed approved by the Director without further action.

2. Speafically permit ordinary, nondiscriminatory severance payments: The final rule should

specify that severance paid pursuant to an FHLBank’s severance policy, to the extent payable under a
nondiscriminatory plan that meets appropriate standards, is excluded from the definition of “golden
parachute payment.” HERA states that the term “golden parachute payment” shall not include
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payments made pursuant to nondiscriminatory benefit plans.! We believe the requirements set forth
in the FDIC’s golden parachute regulations at 12 C.F.R. § 359.1(f)(2)(v) (attached as Exhibit A)
provide a good model for appropriate standards in the area of severance payments.

3. Specifically exclude normal and customary benefits: The Interim Rule espansively defines

“golden parachute payments” and could be interpreted to apply to a wide range of welfare and other
usual and customary benefits available to employees, such as health and life insurance coverage. To
avoid uncertainty with respect to such benefits, the final rule should specifically exclude certain
normal and customary benefits from the definition of “golden parachute payment.” We believe the
FDIC’s definition of “benefit plan” at 12 C.F.R. 359.1(c) (attached as Exhibit A) provides a good
model.

B. Definition of “entity-affiliated party”

The Bank believes the definition of “entity-affiliated party” should be modified in the final rule as it
applies to the FHLBanks to exclude (1) “controlling stockholders” (Section 1231.2(d)(1}), (i1)
“shareholders” (Section 1231.2(d}(2)), and (i1} not-for-profit corporations that participate in an
FHLBank’s AHP (Section 1231.2(d)(4)), because none of these entities receive compensation from
an FHLBank. Furthermore, an entity should not be included in the definition of “entity-affiliated
party” simply because one of its officers or directors is a director of the FHLBank or a member of
the FHLBank’s Affordable Housing Advisory Council. Section 1231.2(d)(2) of the Interim Rule
states that an FHLBank member is not “deemed to have participated in the affairs of the Bank solely
by virtue of being a shareholder of, or obtaining advances from, that Bank.” To provide clarity, we
suggest that Section 1231.2(d)(2) be expanded to also specify that an FHLBank mertnber is not
deemed to participate in the affairs of the FHLBank solely because one of its officers or directors is a
director of the FHLBank. The cooperative ownership structures of the FHLBanks and related
governance rules and regulations effectively prevent a single FHLBank shareholder (member) from
holding a controlling interest in an FHLBank.

We thank you very much for your consideration of our comments.
Sincerely,

Swjanre Dhu felnsen

Suzanne Titus-Johnson
Senior Vice President and
General Counsel-Corporate Secretary

' See HERA § 1114 (adding subsection 1318(e)(4)(C)(i) to Section 1318 of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C. 4518) (“Federal Housing Enterprises Act™)).



Exhibit A

FDIC Regulations
(12 C.F.R. Part 359.1(d))
GOLDEN PARACHUTE AND INDEMNIFICATION PAYMENTS

§ 359.1 Definitions.

(a) Act means the Federal Deposit Insurance Act, as amended (12 U.S.C. 1811, et seq. ).

(b) Appropriate federal banking agency, bank holding company, depository institution holding company and
savings and loan holding company have the meanings given to such terms in section 3 of the Act.

(c) Benefit plan means any plan, contract, agreement or other arrangement which is an “employee welfare
benefit plan” as that term is defined in section 3(1) of the Employee Retirement Income Security Act of 1974,
as amended (29 U.S.C. 1002(1)), or other usual and customary plans such as dependent care, tuition
reimbursement, group legal services or cafeteria plans; provided however, that such term shall not include
any plan intended to be subject to paragraphs (f)(2) (iii) and (v) of this section.

(d) Bona fide deferred compensation plan or arrangement means any plan, contract, agreement or other
arrangement whereby:

(1) An AP voluntarily elects to defer all or a portion of the reasonable compensation, wages or fees paid for
services rendered which otherwise would have been paid to such party at the time the services were
rendered (including a plan that provides for the crediting of a reasonable investment return on such elective
deferrals) and the insured depository institution or depository institution holding company either:

(i) Recognizes compensation expense and accrues a liability for the benefit payments according to generally
accepted accounting principles (GAAP); or

(i) Segregates or otherwise sets aside assets in a trust which may only be used to pay plan and other
benefits, except that the assets of such trust may be available to satisfy claims of the institution’s or holding
company's creditors in the case of insolvency; or

(2) An insured depository institution or depository institution holding company establishes a nonqualified
deferred compensation or supplemental retirement plan, other than an elective deferral plan described in
paragraph (e)(1) of this section:

(i) Primarily for the purpose of providing benefits for certain IAPs in excess of the limitations on contributions
and benefits imposed by sections 415, 401(a)(17), 402(g) or any other applicable provision of the Internal
Revenue Code of 1986 (26 U.S.C. 415, 401(a)(17), 402(g)); or

(i) Primarily for the purpose of providing supplemental retirement benefits or other deferred compensation
for a select group of directors, management or highly compensated employees (excluding severance
payments described in paragraph (f)(2)(v) of this section and permissible golden parachute payments
described in §359.4); and

(8) In the case of any nonqualified deferred compensation or supplemental retirement plans as described in
paragraphs (d) (1) and (2) of this section, the following requirements shall apply:

(i) The plan was in effect at least one year prior to any of the events described in paragraph (f)(1)(ii) of this
section;

(il) Any payment made pursuant to such plan is made in accordance with the terms of the plan as in effect
no later than one year prior to any of the events described in paragraph (f)(1)(ii) of this section and in



accordance with any amendments to such plan during such one year period that do not increase the
benefits payable thereunder;

(i) The IAP has a vested right, as defined under the applicable plan document, at the time of termination of
employment to payments under such plan;

(iv) Benefits under such plan are accrued each period only for current or prior service rendered to the
employer (except that an allowance may be made for service with a predecessor employer);

(v) Any payment made pursuant to such plan is not based on any discretionary acceleration of vesting or
accrual of benefits which occurs at any time later than one year prior to any of the events described in
paragraph (f)(1)(ii) of this section;

(vi) The insured depository institution or depository institution holding company has previously recognized
compensation expense and accrued a liability for the benefit payments according to GAAP or segregated or
otherwise set aside assets in a trust which may only be used to pay plan benefits, except that the assets of
such trust may be available to satisfy claims of the institution's or holding company's creditors in the case of
insolvency; and

(vii) Payments pursuant to such plans shall not be in excess of the accrued liability computed in accordance
with GAAP.

(e) Corporation means the Federal Deposit Insurance Corporation, in its corporate capacity.

(f) Golden parachute payment. (1) The term golden parachute payment means any payment (or any
agreement to make any payment) in the nature of compensation by any insured depository institution or an
affiliated depository institution holding company for the benefit of any current or former IAP pursuant to an
obligation of such institution or holding company that:

(i) Is contingent on, or by its terms is payable on or after, the termination of such party's primary employment
or affiliation with the institution or holding company; and

(i) Is received on or after, or is made in contemplation of, any of the following events:

(A) The insolvency (or similar event) of the insured depository institution which is making the payment or
bankruptcy or insolvency (or similar event) of the depository institution holding company which is making the
payment; or

(B) The appointment of any conservator or receiver for such insured depository institution; or

(C) A determination by the insured depository institution's or depository institution holding company's
appropriate federal banking agency, respectively, that the insured depository institution or depository
institution holding company is in a troubled condition, as defined in the applicable regulations of the
appropriate federal banking agency (§303.101(c) of this chapter); or

(D) The insured depository institution is assigned a composite rating of 4 or 5 by the appropriate federal
banking agency or informed in writing by the Corporation that it is rated a 4 or 5 under the Uniform Financial
Institutions Rating System of the Federal Financial Institutions Examination Council, or the depository
institution holding company is assigned a composite rating of 4 or 5 or unsatisfactory by its appropriate
federal banking agency; or

(E) The insured depository institution is subject to a proceeding to terminate or suspend deposit insurance
for such institution; and

(iii)(A) Is payable to an IAP whose employment by or affiliation with an insured depository institution is
terminated at a time when the insured depository institution by which the IAP is employed or with which the
IAP is affiliated satisfies any of the conditions enumerated in paragraphs (f)(1)(ii) (A) through (E) of this
section, or in contemplation of any of these conditions; or
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(B) Is payable to an IAP whose employment by or affiliation with an insured depository institution holding
company is terminated at a time when the insured depository institution holding company by which the IAP
is employed or with which the IAP is affiliated satisfies any of the conditions enumerated in paragraphs
HMN(iYA), (C) or (D) of this section, or in contemplation of any of these conditions.

(2) Exceptions. The term golden parachute payment shall not include:

(i) Any payment made pursuant to a pension or retirement plan which is qualified (or is intended within a
reasonable period of time to be qualified) under section 401 of the Internal Revenue Code of 1986 (26
U.S.C. 401) or pursuant to a pension or other retirement plan which is governed by the laws of any foreign
country; or

(i) Any payment made pursuant to a benefit plan as that term is defined in paragraph (c) of this section; or

(iii) Any payment made pursuant to a bona fide deferred compensation plan or arrangement as defined in
paragraph (d) of this section; or

(iv) Any payment made by reason of death or by reason of termination caused by the disability of an
institution-affiliated party; or

(v) Any payment made pursuant to a nondiscriminatory severance pay plan or arrangement which provides
for payment of severance benefits to all eligible employees upon involuntary termination other than for
cause, voluntary resignation, or early retirement; provided, however, that no employee shall receive any
such payment which exceeds the base compensation paid to such employee during the twelve months (or
such longer period or greater benefit as the Corporation shall consent to) immediately preceding termination
of employment, resignation or early retirement, and such severance pay plan or arrangement shall not have
been adopted or modified to increase the amount or scope of severance benefits at a time when the insured
depository institution or depository institution holding company was in a condition specified in paragraph
(H(1)(ii) of this section or in contemplation of such a condition without the prior written consent of the
appropriate federal banking agency; or

(vi) Any severance or similar payment which is required to be made pursuant to a state statute or foreign law
which is applicable to all employers within the appropriate jurisdiction (with the exception of employers that
may be exempt due to their small number of employees or other similar criteria); or

(vii) Any other payment which the Corporation determines to be permissibie in accordance with §359.4.

(9) Insured depository institution means any bank or savings association the deposits of which are insured
by the Corporation pursuant to the Act, or any subsidiary thereof.

(h) Institution-affiliated party (IAP) means:

(1) Any director, officer, employee, or controlling stockholder (other than a depository institution holding
company) of, or agent for, an insured depository institution or depository institution holding company;

(2) Any other person who has filed or is required to file a change-in-control notice with the appropriate
federal banking agency under section 7(j) of the Act (12 U.S.C. 1817());

(3) Any shareholder (other than a depository institution holding company), consultant, joint venture partner,
and any other person as determined by the appropriate federal banking agency (by regulation or case-by-
case) who participates in the conduct of the affairs of an insured depository institution or depository
institution holding company; and

(4) Any independent contractor (including any attorney, appraiser, or accountant) who knowingly or
recklessly participates in: Any violation of any law or regulation, any breach of fiduciary duty, or any unsafe
or unsound practice, which caused or is likely to cause more than a minimal financial loss to, or a significant
adverse effect on, the insured depository institution or depository institution holding company.

(i) Liability or legal expense means:
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(1) Any legal or other professional fees and expenses incurred in connection with any claim, proceeding, or
action;

(2) The amount of, and any cost incurred in connection with, any setttement of any claim, proceeding, or
action; and

(3) The amount of, and any cost incurred in connection with, any judgment or penalty imposed with respect
to any claim, proceeding, or action.

(i) Nondiscriminatory means that the plan, contract or arrangement in question applies to all employees of
an insured depository institution or depository institution holding company who meet reasonable and
customary eligibility requirements applicable to all employees, such as minimum length of service
requirements. A nondiscriminatory plan, contract or arrangement may provide different benefits based only
on objective criteria such as salary, total compensation, length of service, job grade or classification, which
are applied on a proporticnate basis (with a variance in severance benefits relating to any criterion of plus or
minus ten percent) to groups of employees consisting of not less than the lesser of 33 percent of employees
or 1,000 employees.

(k) Payment means:

(1) Any direct or indirect transfer of any funds or any asset;

(2) Any forgiveness of any debt or other obligation;

(3) The conferring of any benefit, including but not limited to stock options and stock appreciation rights; and

(4) Any segregation of any funds or assets, the establishment or funding of any trust or the purchase of or
arrangement for any letter of credit or other instrument, for the purpose of making, or pursuant to any
agreement to make, any payment on or after the date on which such funds or assets are segregated, or at
the time of or after such trust is established or letter of credit or other instrument is made available, without
regard to whether the obligation to make such payment is contingent on:

(i) The determination, after such date, of the liability for the payment of such amount; or
(i) The liquidation, after such date, of the amount of such payment.

() Prohibited indemnification payment. (1) The term prohibited indemnification payment means any payment
(or any agreement or arrangement to make any payment) by any insured depository institution or an
affiliated depository institution holding company for the benefit of any person who is or was an IAP of such
insured depository institution or holding company, to pay or reimburse such person for any civil money
penalty or judgment resulting from any administrative or civil action instituted by any federal banking agency,
or any other liability or legal expense with regard to any administrative proceeding or civil action instituted by
any federal banking agency which results in a final order or settlement pursuant to which such person:

(i) Is assessed a civil money penalty;

(i) Is removed from office or prohibited from participating in the conduct of the affairs of the insured
depository institution; or

(iii) Is required to cease and desist from or take any affirmative action described in section 8(b) of the Act
with respect to such institution.

(2) Exceptions. (i) The term prohibited indemnification payment shall not include any reasonable payment by
an insured depository institution or depository institution holding company which is used to purchase any
commercial insurance policy or fidelity bond, provided that such insurance policy or bond shall not be used
to pay or reimburse an IAP for the cost of any judgment or civil money penalty assessed against such
person in an administrative proceeding or civil action commenced by any federal banking agency, but may
pay any legal or professional expenses incurred in connection with such proceeding or action or the amount
of any restitution to the insured depository institution, depository institution holding company or receiver.
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(ii) The term prohibited indemnification payment shall not include any reasonable payment by an insured
depository institution or depository institution holding company that represents partial indemnification for
legal or professional expenses specifically attributable to particular charges for which there has been a
formal and final adjudication or finding in connection with a settlement that the IAP has not violated certain
banking laws or regulations or has not engaged in certain unsafe or unsound banking practices or breaches
of fiduciary duty, unless the administrative action or civil proceeding has resulted in a final prohibition order
against the 1AP.
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